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IN THE UTAH STATE COURT OF APPEALS 
WILLIAM J. SEARLES 
Plaintiff-Appellant, 
vs. 
DAYNA COMMUNICATIONS, INC., 
a Utah Corporation, 
Defendant-Appellee, 
Case No. 920285-CA 
BRIEF OF APPELLANT 
JURISDICTION OF THE COURT 
Pursuant to the provisions of Section 78-2a-3(j) Utah 
Code Ann, the Court of Appeals has jurisdiction of any case 
transferred to it from the Utah Supreme Court. 
STATEMENT OF ISSUES ON APPEAL 
1. The first issue is whether the Court erred in 
granting Dayna's motion for "directed verdict" for failure to 
establish a prima facie case. This case was not tried to a jury and 
therefore the motion although called a motion for a "directed 
verdict" was in reality, properly, a motion to dismiss under Rule 
41 (b), Utah Rules of Civil Procedure, for failure to establish 
that upon the facts and the law, Searles was entitled to relief. 
The Trial Court also erred in finding Seales had not established a 
prima facia case of breach of contract. The Court further erred by 
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not making findings of fact and conclusions of law as required by 
said rule. 
The standard of judicial review with regard to what 
constitutes a showing of a right to relief where no findings of 
fact are made is set forth in Davis v. Payne & Day, Inc. 10 Utah 2d 
53, 348 P.2d 337 (1960) which states that the question on appeal is 
whether the Plaintiff's evidence, when considered in the light most 
favorable to him, showed that he was entitled to relief. 
2. The second issue is whether or not the contract was 
a partial integration which requires parole evidence to show what 
the complete agreement in fact was. In the instant case, the quotas 
set forth in the contract anticipated that Dayna would provide in 
a timely manner, the new products from which increased revenues 
were to be derived, financial support for marketing and sales would 
be available when needed, and additional personnel to assist the 
sales effort would be provided as set forth in Dayna's budget. The 
projections which led to the quotas were based on such assumptions. 
The standard of appellate review is set forth in Stanger 
v. Sentinel Sec. Life Ins. Co. 669 P.2d 1201 (Utah 1983) which 
holds at P. 1205," 
The doctrine of partial integration is that where a written 
contract is obviously not, or is shown not to be, the complete 
contract, patrol evidence not inconsistent with the writing is 
admissible to show what the entire contract really was, by 
supplementing, as distinguished from contradicting, the 
writing. In such a case parol evidence to prove the part not 
reduced to writing is admissible, although it is not 
admissible as to the part reduced to writing. 
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3. The third issue is, if Searles established a prima 
facie case, can this court make and enter its own findings and 
award him the relief to which he is entitled. 
The Court, in matters of equity, may review questions of 
both law and facts and can make findings of its own. Boals v. 
Boals 664 P.2d 1191 (Utah 1983). 
DETERMINATIVE CONSTITUTIONAL PROVISIONS. ETC. 
There are no Constitutional provisions, statutes, 
ordinances, rules and/or regulations which are determinative of the 
issues in this case. 
STATEMENT OF THE CASE 
This is an appeal from ruling of the trial court against 
the Plaintiff-Appellant William J. Searles (hereinafter Searles) 
and in favor of the Defendant-Appellee Dayna Communications, Inc. 
(hereinafter Dayna) which ruling granted Dayna's motion for a 
"directed verdict" made at the end of presentation of Searles 
evidence. Searles had entered into a written employment agreement 
with Dayna whereby he was employed as an Area Director of Sales. 
The agreement was for a term of one fiscal year, from October 1, 
1988 to September 30, 1989. The agreement provided, inter alia, for 
the right of Dayna to terminate the agreement upon 90 days written 
notice to Searles or "for cause". Dayna terminated Searles 
employment effective February 28, 1989 by notice dated January 1, 
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1989 which notice did not state the reason for termination. Searles 
filed suit against Dayna claiming breach of the contract of 
employment by failure to give 90 days written notice, breach of the 
duty of good faith and fair dealing and alternatively that since 
notice was not properly given, that Searles was entitled to 
compensation until the end of the term of the agreement. Dayna 
answered the complaint claiming that Searles had been terminated 
for cause, for failure to meet the alleged quotas referred to in 
the agreement. After Searles had presented his case Dayna made a 
"motion for directed verdict" to the Court, which motion the court 
granted finding that Searles had not set forth a prima facie case 
of breach of the contract of employment. 
Statement of Facts 
1. Searles initially became employed by Dayna on or 
about August 12, 1988 as an Area Director of Sales (Tr. p. 77, L. 
20). This employment was pursuant to a written employment agreement 
dated July 6, 1988. (Trial exhibit P-l; Brief ex. 1 attached 
hereto). This agreement included in paragraph 6 thereof a statement 
that the AD (Area Director) was assigned a quota for the remainder 
of Fiscal 1988 of $550,000 to be derived from the AD's assigned 
territory. This sales volume was not reached. (Tr. P. 81, L.4 - 13) 
No employee of Dayna made his or her quota for fiscal 1988. (Tr. P. 
81, L. 21-23) 
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2. The parties entered into a second written employment 
agreement, which agreement was not dated but was signed by both 
parties and was for a term of one year from October 1, 1988 to 
September 30, 1989, which term is coincident with Dayna's fiscal 
year (Tr. P. 80, L 6&7). (Trial ex. P-2; Brief ex. 2) One of 
Seales primary concerns in having a written agreement was to have 
the protection of a definite term of employment. (Tr. P. 80, L.l-7) 
Paragraph 6 of this agreement states: 
6. QUOTA. 
The Quota assigned to AD shall be as set forth for the 
term of this agreement: 
Quarter 1, Fiscal 1989 $1,000,000 
Quarter 2, Fiscal 1989 $1,400,000 
First Six Months Quota $2,400,000 
Quarter 3, Fiscal 1989 $2,600,000 
Quarter 4, Fiscal 1989 $3,800,000 
Annual Quota Fiscal 1989 $8,800,000 
The Quota is to be derived from the assigned Area. 
Paragraph 7 thereof, states in part: 
7. RESPONSIBILITIES OF AREA DIRECTOR. 
. . . 
D. To fulfill the Quota requirements established pursuant to 
this Agreement. 
3. These quota numbers were created from projections 
stated as goals during and prior to September 1988. These numbers 
are contained in the Dayna fiscal 1989 Budget dated September 20, 
1988. (Trial ex. 3 - P; Brief ex.3) (Tr. P. 98, Lll - 21; P. 102, 
L.6 - L.12) 
4. During Dayna's fourth quarter fiscal 1988, the 
primary product it had available to sell was a product known as 
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Daynafile. (Tr. P.21, L.12-25; Tr. P.82, L.14-25) The sales 
revenue from Daynafile averaged approximately $500,000 per month 
during the relevant time period. (Tr. P.41, L.9-22) 
5. Dayna had three new products in development line 
that it anticipated being able to sell: Daynanet, Daynatalk and 
Daynamail. (Tr. P.23, L.2-21) Dayna was not able to deliver these 
products until later than forecast in the budget. (Tr. P.94, L.14 -
P.95, L.23; Tr. P.29, L.13 - P.30, L.9; P.99, L.5 - P.100, L.23; 
P. Ill, L.113 - P. 112, L. 5) (See also second page of January 
daily report, which is 5th page of Brief ex. 6) 
6. Anticipated revenues from these new products, which 
were six months or so late, were used to establish the quota 
requirements thcit were to be goals for the sales force to meet. 
(Tr. P.26, L.24 - P.27, L.2; P.70, L.22 - P.71, L.8) 
7. The budget also relied on anticipated revenue from 
new and additional employees to be hired in the future, which 
employees were not hired. (Tr. P.27, L.3 - P.28, L.2; P.65, L.12-
22; P.71, L.9-20; P.100, L.24 - P.102, L.21; P.88, L.12 - P.89, 
L.3; P. 112, L. 11 - P. 113, L. 10) (See also the third and 
fifteenth page of Trial Ex. 7, which two pages for convenience are 
attached hereto as Brief ex. 7) 
8. The budget and therefore the projected revenues from 
anticipated product sales, anticipated there to be sufficient 
additional funding to enable Dayna to hire additional employees and 
fund additional advertising and marketing effort, which additional 
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funding was not provided as anticipated. (Tr. P.87, L.24 - P.89, 
L.4; P.94, L.3 - L.8) 
9. Searles did not achieve the quota stated in his 
second employment agreement with Dayna. (Tr. P.68, L.17-20) Dayna, 
as a whole, did not come within 50 percent of the quotas stated in 
the budget. (Tr. P.69, L.18-22; P.74, L.11-17) 
10. Although the quota figures were never achieved, 
Dayna's business was, on average, growing. (Tr. 44, L.10-15; P.45, 
L.16-17) 
11. Dayna had published a company policy manual, (Trial 
Ex. 4-P; Brief ex.4) intended to govern the company's relationship 
with its employees. (Tr. P.50, L.1-3) Page GN109 states that a 
performance review will be given on each team member at the end of 
the 90 day probationary period and then yearly. Page GN114 states 
the company policy with regard to termination and in its second 
paragraph states: 
"In the event of improper behavior or neglect of 
duties, the manager will counsel and work with 
the team member to improve the situation. 
Continued failure to meet company standards may be 
the cause of immediate suspension or termination." 
(For economy, only page GN109 and GN114 of the policy manual are 
attached as Brief Exhibit 4) Dayna's Executive Vice-President, 
Brad Romney, testified that he did not know if anyone at Dayna 
"counseled" Searles with regard to his performance or if anyone 
"counseled" Searles in the context of improvement of performance to 
avoid termination. (Tr. P.54, L.9-23) Searles testified that he 
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never received a performance review or was counseled or contacted 
about unsatisfactory job performance. (Tr. P.104, L.2-18) 
12. Searles was given a letter from Jim Waltz, Dayna'a 
Vice President of Sales, entitled "Memo o£ Understanding re: 
Termination" under date of January 31, 1989. (Trial Exhibit 5-P; 
Brief Exhibit 5) The letter stated, inter alia, that Searles' last 
working day was January 27, 1989; that he would be paid through 
February 10, 1989; and that Waltz would give a favorable reference 
with regard to Searles past performance. There was no statement 
explaining the reason for the termination. Mr. Romney's testimony 
about the termination letter does not state any reason for the 
termination, he merely states that he knew and approved of the 
termination. (Tr. P.55, L.2 - P.55, L.15) Searles testified that 
at the time he was terminated, six to eight other Dayna employees 
in sales, engineering and software, were likewise terminated as a 
part of a layoff. Searles also stated that he listed "Layoff" as 
the reason for termination when he applied for unemployment 
compensation and that Dayna did not contest that statement. (Tr. P. 
104, L. 19 - P. 107, L. 21) 
13. Searles testified that he was paid commission on 
those amounts reported on the January daily report page of Brief 
Ex. 6 (attached hereto) in the "West - Searles section" and the 
"Softsell" section. (Tr. P. 107, L. 12 - P. Ill, L. 5) He also 
testified pursuant thereto that his areas of responsibility 
accounted for 52.56% of the units of product sold and 46.13% of the 
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revenue derived therefrom for the month of January, 1989, the month 
in which he was terminated. 
14. Searles testified that he and others knew that in 
the first quarter of fiscal 1989 it would be difficult to meet the 
quota numbers because sales of Dayna file had leveled off, but felt 
that with the new products, sales could be made that could make up 
the difference. He didn't get a chance to do so because he was 
terminated before the products were available for delivery. (Tr. P. 
114, L. 1 - L. 18) 
15. Searles was putting forth his best efforts while at 
Dayna but was limited by the one product nature of the company 
while he was there. (Tr. P. 115, L. 8 - 23) 
16. Searles testified that during 1988, he earned 
$22,891.00 in gross wages from Dayna. (Trial Ex. 8-P; Brief ex. 8) 
(Tr. P. 120, L. 14-20) He received gross pay of $10,312.95, which 
included vacation pay of $253.95 from Dayna in 1989. (Trial Ex. 9-P 
and 10-P; Brief ex. 9 and 10) (Tr. P. 120, L. 22 - P. 122, L. 25) 
17. Before resting his case, Searles pointed out to the 
Court that testimony from both witnesses had raised a question as 
to whether the contract in question was a complete integration and 
that there were conditions precedent that both Dayna and Searles 
would expect to occur before it would be reasonable to expect the 
performance quotas to be met. Searles made a motion to amend the 
pleadings to conform to the evidence and cited cases in support 
thereof. The Court denied the motion, finding the contract to be 
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clear and unambiguous and that it contained an integration clause. 
(Tr. P. 126, L. 17 - P. 131, L. 10) 
18. Dayna then made a motion for a directed verdict, 
which was argued and granted. (Tr. P. 131, L. 17 - P. 141, L. 8) 
The Courts reasons for granting said motion were that: there was a 
failure to produce evidence that Dayna violated any term of the 
contract; that the guotas were not met and that failure to meet 
quota was reason for summary termination of employment for cause; 
and that there was no good faith requirement for Dayna to provide 
product. (Tr. P. 141, L. 7 - P. 144, L. 5) 
SUMMARY OF ARGUMENTS 
POINT I THE TRIAL COURT ERRED IN GRANTING A MOTION FOR "DIRECTED 
VERDICT" FOR THE PLAINTIFF'S FAILURE TO ESTABLISH A PRIMA 
FACIA CASE. 
POINT II SEARLES ESTABLISHED A PRIMA FACIA CASE OF BREACH OF 
CONTRACT BY ESTABLISHING THAT A WRITTEN AGREEMENT WAS 
ENTERED INTO BETWEEN HIMSELF AND DAYNA, HIS DILIGENT 
PERFORMANCE OF HIS DUTIES UNDER SAID AGREEMENT, THE 
EXISTENCE OF CONDITIONS PRECEDENT BEFORE MEETING 
QUOTA GOALS WAS A REASONABLE EXPECTATION AND BREACH 
OF THE TERMINATION PROVISION CONTAINED IN SAID 
AGREEMENT. 
POINT III THE EVIDENCE SHOWED THE WRITTEN AGREEMENT BETWEEN THE 
PARTIES TO BE A PARTIAL INTEGRATION AND THE COURT 
SHOULD HAVE FOUND THE EVIDENCE ADDUCED BY SEARLES 
AS PROVING THERE TO HAVE BEEN CONDITIONS PRECEDENT TO 
AN EXPECTATION THAT THE SALES DEPARTMENT WOULD MEET 
THE QUOTAS SUCH AS WERE STATED IN SEARLES' EMPLOYMENT 
AGREEMENT. 
THE EMPLOYMENT AGREEMENT IN QUESTION DOES NOT CONTAIN 
A CLEAR AND UNAMBIGUOUS RIGHT FOR THE EMPLOYER TO 
TERMINATE SEARLES FOR FAILURE TO FULFILL THE QUOTA 
REQUIREMENTS SET FORTH THEREIN. 
DAYNA DID NOT DEAL WITH SEARLES IN GOOD FAITH IN 




POINT VI A CASE BROUGHT BY ROBERT BARRETT, ANOTHER DAYNA 
EMPLOYEE AND HEARD BEFORE THE THIRD DISTRICT COURT, 
THE HONORABLE DAVID S. YOUNG, PRESIDING, FOUND IN 
FAVOR OF BARRETT AS A DAYNA EMPLOYEE AND ESTABLISHING 
THE LAW OF THE CASE. 
POINT VII WHERE NOTICE REQUIRED TO BE GIVEN BY AN AGREEMENT IS 
NOT GIVEN AS STATED, EFFECTIVELY NO NOTICE HAS BEEN 
GIVEN AND SEARLES HAVING NEVER BEEN GIVEN AN 
APPROPRIATE NOTICE OF TERMINATION UNDER HIS EMPLOYMENT 
AGREEMENT IS ENTITLED TO COMPENSATION FOR THE REMAINDER 
OF HIS TERM OF EMPLOYMENT. 
ARGUMENT 
POINT I THE TRIAL COURT ERRED IN GRANTING A MOTION FOR 
"DIRECTED VERDICT" FOR THE PLAINTIFF'S FAILURE 
TO ESTABLISH A PRIMA FACIA CASE. 
This case was tried to the Court in a bench trial and did 
not involve a jury, therefore, a motion for a "directed verdict" 
was not proper. The appropriate motion would have been motion to 
dismiss under Rule 41(b), Utah Rules of Civil Procedure for failure 
to establish that upon the facts and the law set forth, Searles was 
entitled to relief. The rule goes on to state that unless the 
Court in its order for dismissal otherwise specifies, a dismissal 
under the subdivision operates as an adjudication on the merits and 
in such event the Court is required to make findings as provided in 
Rule 52(a). These findings were not made and by reason thereof, 
Searles is entitled to have the evidence considered in the light 
most favorable to him. Davis v. Payne & Day, Inc., 10 Utah 2d 53. 
348 P 2d 337 (1960) Cases from several other jurisdictions have 
held that where matters are tried to the Court, appropriate 
prejudgement motions are for dismissal rather than for a directed 
verdict. Frank v. Golden Valley Elec. Assoc.f Inc. 784 P 2d 752 
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(Alaska 1988 W Gapler v. Kocjancic 703 P 2d 660 (Colo App. 1985K 
Utah does not appear to have issued an identical holding on the 
question. 
POINT II SEARLES ESTABLISHED A PRIMA FACIA CASE OF 
BREACH OF CONTRACT BY ESTABLISHING THAT A 
WRITTEN AGREEMENT WAS ENTERED INTO BETWEEN 
HIMSELF AND DAYNA, HIS DILIGENT PERFORMANCE 
OF HIS DUTIES UNDER SAID AGREEMENT, THE 
EXISTENCE OF CONDITIONS PRECEDENT BEFORE 
MEETING QUOTA GOALS WAS A REASONABLE 
EXPECTATION AND BREACH OF THE TERMINATION 
PROVISION CONTAINED IN SAID AGREEMENT. 
1. As stated in the foregoing recitation of facts, 
Dayna, at the time Searles became employed thereby, was a company 
which had, primarily, one product to sell, to wit, Daynafile, which 
product had been sold by Dayna for a year or two prior to his 
hiring on. This product had experienced relatively constant sales, 
yielding income to Dayna in the approximate amount of $500,000.00 
per month. At the time Searles became employed, Dayna was in the 
process of bringing three additional products to market, to wit, 
Daynanet, Daynafile, and Daynamail. None of these products was 
deliverable at the time Searles signed his second employment 
agreement which became effective October 1, 1988. Unchallenged 
testimony establishes that Dayna management had prepared a budget 
for fiscal year 1989 which projected revenues to be obtained from 
the sale of the new products and which contained projected revenues 
to be obtained from additional sales personnel. These projections 
were used to establish quotas that were goals for the company's 
sales department to shoot for and were in fact, nothing more than 
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goals. The employment agreement signed by Searles and Dayna when 
he initially came to work, which covered approximately the last six 
weeks of fiscal 1988, contained a quota provision. Paragraph six 
thereof, stated a quota of $550,000., which quota, admittedly 
Searles did not make. There was no adverse comment amount his 
failure to make that quota. The second agreement contained in its 
paragraph six quotas assigned to the AD totaling $8,800,000. for 
the term broken down by quarter, stating the quota for first 
quarter of $1,000,000, second quarter of 1.4 million dollars for a 
first six months quota of 2.4 million dollars, a third quarter 
quota of 2.6 million, fourth quarter quota of 3.8 million, for an 
annual quota in the amount of 8.8 million dollars. As stated in 
uncontradicted testimony, it was anticipated that Dayna would make 
available to its sales department, additional personnel, and 
additional funding to be able to hire said personnel, as well as to 
be able to appropriately advertise and promote the new products. 
It was additionally anticipated that the new products that were in 
the development stage would be saleable and ready for delivery in 
a timely manner. In fact, said new products were delayed for 
various reasons for up to six months beyond the anticipated date 
that said products could be delivered to purchasers thereof. The 
company experienced a cash crunch and did not provide the funds 
with which to hire additional sales force personnel or with which 
to do additional and anticipated advertising and promotion of the 
new products. 
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2. Throughout the trial and during presentation of 
Searle's case, Dayna objected to the Court considering any evidence 
that might be used to contradict or vary the terms of the written 
agreement between the parties. The standard parol evidence rule 
does state that extraneous evidence may not be used to contradict 
or vary the terms of a written instrument. It has been said that 
the rule should not be applied with any such unreasoning rigidity 
as to defeat what may be shown to be the actual purpose and intent 
of the parties, but should be applied in the light of reason to 
serve the ends of justice. FMA Finanical Corp. v. Hansen Dairy, 
Inc. 617 P 2d 327 (Utah 1980). This case goes on to state that the 
parol evidence rule does not prevent proof that a party did not 
perform an obligation which it was understood and agreed by the 
parties was a condition precedent to the contract becoming 
effective, citing 
J & J Construction Co., Inc. v. Mayernik 241 Or. 537, 407 P 2d 625 
(1965); Lewis v. Roper, 579 P 2d 434 (Wyo. 1978) and two other 
cases. The facts of this case make it clear that the sales 
department could not reasonably be expected to increase the 
company's sales volume by a factor of five without having new 
products to sell and a larger sales force to help sell them, all of 
which involved additional funding to pay for an increased sales 
force and appropriate advertising and promotion needed to 
successfully market the products. 
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POINT III THE EVIDENCE SHOWED THE WRITTEN AGREEMENT 
BETWEEN THE PARTIES TO BE A PARTIAL 
INTEGRATION AND THE COURT SHOULD 
HAVE FOUND THE EVIDENCE ADDUCED BY SEARLES 
AS PROVING THERE TO HAVE BEEN CONDITIONS 
PRECEDENT TO AN EXPECTATION THAT THE 
SALES DEPARTMENT WOULD MEET THE QUOTAS 
SUCH AS WERE STATED IN SEARLES' 
EMPLOYMENT AGREEMENT. 
When Searles moved the Court to amend the pleadings to 
conform to the evidence with regard to the question of partial 
integration, the Court looked at the written agreement as set forth 
in exhibit 2 and found there to be an integration clause which the 
Court then used to find the contract to be an integration. The 
existence of an integration clause is not the determining factor in 
deciding whether or not a contract is an integration or partial 
integration. In fact, the Court must resort to parole evidence or 
indeed any relevant evidence to determine whether a writing was 
intended by the parties to be an integration. Utah Supreme Court 
stated such proposition in Union Bank v. Swenson, 707 P 2d 663 
(Utah 1985) and cited the case of Eie v. St. Benedicts Hospital, 
638 P 2d at 1194 (Utah 1981) as precedent therefore. The Court in 
Union Bank goes on to say that "protection against judicial 
enforcement of writings that appear to be binding integrations, but 
in fact are not, lies in the provision that all relevant evidence 
is admissible on the threshold issue of whether the writing was 
adopted by the parties as an integration of their agreement. This 
appears to be so even if the writing clearly states it to be a 
complete and final statement of the parties' agreement. Therefore, 
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the existence of the paragraph in a writing stating the agreement 
to be the entire agreement such as is found in paragraph 11 of the 
contract in question, does not automatically determine such 
document to be an integration and if facts are adduced showing such 
not to be the ceise, the Court should so find. 
POINT IV THE EMPLOYMENT AGREEMENT IN QUESTION DOES NOT 
CONTAIN A CLEAR AND UNAMBIGUOUS RIGHT FOR THE 
EMPLOYER TO TERMINATE SEARLES FOR FAILURE TO 
FULFILL THE QUOTA REQUIREMENTS SET FORTH 
THEREIN. 
This agreement which was prepared by Dayna contains in 
paragraph 10, the termination provision, which states: 
This agreement shall terminate automatically at the end 
of its term, this agreement shall terminate prior to the end 
of its term (i) at the death of AD, or (ii) at Dayna's option 
and upon the giving of ninety days written notice of 
termination to AD or (iii) "for cause" which shall include, 
but not be limited to, conviction of a felony, dishonesty, 
breach of confidentiality, any material breach of AD's 
obligations, covenants, agreements or warranties hereunder, or 
a failure by AD to perform the duties assigned to AD in an 
acceptable manner.... 
There was no statement given to Searles at the time of his 
termination by Dayna that informed him of the reason for said 
termination. The letter of January 31, 1989 from Jim Waltz to 
Searles (exhibit 5) was devoid of any statement as to the reason 
for said termination. Searles had testified and his testimony was 
uncontroverted, that he not received any warning, counseling, or 
comment from Dayna's management indicating that Dayna found his job 
performance to be unacceptable. The Dayna company policy manual, 
at page GM114 (Ex.-4) recites that in the event of improper 
behavior or neglect of duties, the manager would counsel the team 
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member to improve the situation and that continued failure to meet 
company standards could be the cause of immediate suspension or 
termination. The case of Berube v. Fashion Center, Ltd 771 P 2d 
1033 (Utah 1989) held that terms in an employment manual could 
modify an implied in fact employment contract. Although the Berube 
and the more recent case of Brehany v. Nordstrom, Inc. 812 P 2d 49 
(Utah 1991) both involved implied contracts of employment, it is 
submitted that a company policy manual and provisions contained 
therein can have impact on written employment agreements where 
procedures set forth in the manual are not complied with as regards 
termination of an employee. There has been no comment by Dayna 
that suggests it was dissatisfied with Searles' performance. It is 
uncontroverted that no employee of Dayna was meeting the quota 
goals set forth in the fiscal 1989 budget and in fact it is clear 
from the record that Dayna's sales performance was behind the quota 
goals by more than 50 percent. It is uncontroverted that Searles 
was terminated in the context of a company wide layoff of six to 
eight employees which involved the termination of employment of 
Robert Barrett who was the direct sales area director and other 
employees involved in other departments of the company. It is 
uncontroverted that when Searles was terminated and applied for 
unemployment compensation listing his reason for termination as a 
layoff, that Dayna raised no question about such statement. It was 
only after Searles sought counsel and counsel contacted Dayna, that 
Dayna then began to claim the termination was "for cause". Searles 
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has testified that one of his goals in seeing his agreement with 
Dayna reduced to writing was to obtain a specified term of 
employment and that he did not anticipate working for Dayna for a 
short period of time. (TR. P. 79, L. 21 - P. 81, L. 2) In other 
words, Searles did not intend to be employed at will. The Court's 
action in this case dismisses the obvious intent of Searles in 
entering into a written agreement and in attempting to obtain some 
sort of limited job security whereby he could not be terminated 
without good cause upon less than 90 days notice. If an employer 
is allowed to terminate a written employment agreement in 
circumstances such as these, the employee relying on such an 
agreement is in fact nothing more than an employee at will. The 
case of Smith Botchelder & Ruga v. Foster 119 NH 679, 406 A 2d 1310 
(1979) involved an employment contract whereby the employer had a 
right to terminate its employee upon 30 days notice if dissatisfied 
with the employee's performance. The Court held that such a 
provision did not render the employer's promise to employ illusory 
because there is an implied requirement that an employer, in good 
faith, be dissatisfied with the employee's work when he exercises 
his power to terminate the employment, citing Corbin on Contracts, 
Sec. 647 at 105 (1960). Therefore, in the instant case, a right of 
an employer to terminate employees' contracts on the basis of 
"nonachievement" is tempered by the duty of good faith and fair 
dealing which requires the employer to have performed its 
obligation to provide product, additional personnel and promotional 
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funds to allow the employee a reasonable opportunity to achieve the 
quota. 
POINT V DAYNA DID NOT DEAL WITH SEARLES IN GOOD FAITH 
IN ATTEMPTING TO CLAIM A TERMINATION FOR 
CAUSE. 
At trial, in argument in support of Dayna's motion, 
Dayna's counsel in enumerating her perception of duties under good 
faith and fair dealing requirements included a duty not to 
interfere with the other's performance. (TR. P. 134, L. 20-21) 
Dayna interfered with Searles' performance by failing to supply the 
products anticipated, the additional sales personnel anticipated 
and the anticipated additional funding for marketing and 
advertising. The Trial Court in its ruminations about its ruling, 
asks a rhetorical question "what this case is really about is what 
are contracts about?.. .it could well have been that provision is in 
there because the industry tends to over estimate the market 
capacity or the inability of research and development to place the 
product on the market at or before the time anticipated." The 
Court goes on to say the Plaintiff's remedy is "to not enter into 
contracts that will allow the Defendant to terminate for failure to 
meet quotas when the product is not available. Such provision is 
not in this contract, and thus, that remedy is unavailable...it is 
a guarantee of employment only if all conditions from the 
employee's side are met,..." (Tr. P. 143, L. 1-23) The Trial Court 
then is stating that to find in Searles' favor there would have to 
be such a specific provision in his employment agreement. Yet the 
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Court relies on the contract language dealing with termination 
which does not clearly and unequivocally state that the employee 
Searles may be terminated for cause if he fails to meet the quota 
assignments contained in paragraph 6 thereof. There have been 
numerous statements and decisions in other matters with regard to 
requirements of an implied covenant of good faith. The Supreme 
Court has said "It is fundamental that, whether expressed or not, 
every contract includes a covenant of good faith with respect to 
dealing between the parties. The parties to a contract must deal 
fairly and honest with each other. Rio Algom Corp. v. Jimco, Ltd. 
618 P 2d 497 (Utah 1980) See also Leigh Furniture and Carpet Co. v. 
Isom 467 P 2d 293 (Utah 1982) It is also recognized by the Utah 
Supreme Court that Courts should endeavor to construe contracts so 
as not to grant one of the parties an absolute and arbitrary right 
to terminate a contract. Resource Management Co. v. Weston Ranch 
706 P 2d 1028 (Utah 1985) Each case cited, cites many additional 
cases for the same basic proposition with regard to requirements of 
good faith and fair dealing. Courts also recognize that it is not 
fair for one party to attempt to contractually absolve itself from 
duties and liabilities under the contract and Courts have held that 
such provisions will be construed strictly against the person 
relying on them especially when such person is the preparer of the 
document. Anderson & Nafziger v. G.T. Newcom, Inc. 100 Idaho 175, 
595 P 2d 709 (Idaho 1979) There are many such cases and although 
these cases usueilly deal with language that is specifically 
24 
exculpatory and frequently in a context different than employment 
agreements, it is submitted that the principal requiring such 
provision to be construed strictly against the person relying on 
it, especially when they have prepared the documents, is sound when 
applied to employment agreements. 
POINT VI A CASE BROUGHT BY ROBERT BARRETT, ANOTHER 
DAYNA EMPLOYEE AND HEARD BEFORE THE THIRD 
DISTRICT COURT, THE HONORABLE DAVID S. 
YOUNG, PRESIDING, FOUND IN FAVOR OF BARRETT 
AS A DAYNA EMPLOYEE AND ESTABLISHES THE 
LAW OF THE CASE. 
1. Robert P. Barrett, was an area director for 
telemarketing for Dayna and was employed pursuant to an employment 
agreement for a like term and with identical termination provisions 
and similar quota provisions as contained in Dayna's agreement with 
Searles. 
2. Rule 4-508 of the Utah Rules of Judicial 
Administration states that unpublished opinions, orders and 
judgements have no precedential value and shall not be cited or 
used in Courts of this state, except for purposes of applying the 
doctrine of the law of the case, res a judicata or collateral 
estoppel. In the Barrett case, pursuant to Judge Young's ruling in 
favor of the Plaintiff, and after said ruling had been entered by 
the Court before preparation and entry of formal findings of fact, 
conclusions of law and judgement, settled with Mr. Barrett and 
agreed to pay him the amount of the Court's award. A copy of the 
Judge's ruling is attached hereto as exhibit 11. It is submitted 
that the Judge's ruling in that case properly establishes the law 
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of the case which should apply to Searles v. Dayna and additionally 
constitutes an acknowledgement of the debt owed by Dayna to its 
employee under the employment agreement and should constitute a 
collateral estoppel to their refusal to pay Seeirles his due in this 
matter. 
POINT VII WHERE NOTICE REQUIRED TO BE GIVEN BY AN 
AGREEMENT IS NOT GIVEN AS STATED, EFFECTIVELY 
NO NOTICE HAS BEEN GIVEN AND SEARLES HAVING 
NEVER BEEN GIVEN AN APPROPRIATE NOTICE 
OF TERMINATION UNDER HIS EMPLOYMENT 
AGREEMENT IS ENTITLED TO COMPENSATION 
FOR THE REMAINDER OF HIS TERM OF 
EMPLOYMENT. 
1. The case of Osborn v. Comanche Cattle Industries, 
Inc. 545 P 2d 827 (Okl. App. 1975) holds that a notice of 
terminating a written contract must be in accordance with the 
contract's express terms. That Court says that the weight of 
authority is clearly to the effect that notice to terminate a 
contract must be in accordance with the contract's express terms 
and where the stated type of notice which is required under the 
agreement is not given, then no notice has been given and Searles 
should be entitled to recover what he would have earned to the end 
of the contract term. 
2. Searles submits that under the facts of this case, 
Dayna is not defending this case in good faith and by reason 
thereof Searles is entitled to recover attorney's fees under the 
provisions of Sec. 78-27-56 of the Utah Code Annotated. 
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CONCLUSION 
1. As has been set forth in the foregoing Statement of 
Facts and Argument, Searles was terminated by Dayna some four 
months into the term of his written employment agreement therewith 
and the termination was in fact a reduction in force and was not 
for cause. It was only after Searles began threatening Dayna with 
legal action for improper termination that Dayna then fabricated 
the termination for cause excuse. Searles testified that his 
average monthly income while employed by Dayna was $5,534.00 per 
month and that is the appropriate measure of damaged he should 
receive. (Tr., P. 122, L. 17 - L. 25) The Trial Court's ruling in 
this matter gives a written employment agreement no weight 
whatsoever and would in fact have Searles working for Dayna as an 
employee at will which was definitely not the intent of the 
parties. It is submitted the Judge Young's ruling in the Barrett 
case establishes the law of the case and is correct in recognizing 
that the quotas were in fact goals primarily designed to 
"incentivize" Dayna employees. They were clearly not, according to 
the terms of the written agreement, minimum performance figures 
that would result in termination of the employee for failure to 
reach. This was clearly not the case in the initial employment 
agreement which contained the $550,000 quota for a period of six 
weeks as shown in exhibit 1. Here, as in the Barrett case, Mr. 
Romney has testified that the financial performance of Dayna was on 
a gradual increase even during the difficult financial times and 
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other than Barrett, no other employees of those terminated were 
terminated for failure to meet quotas. There was no complaint 
about the performance of either Barrett or Searles. 
Therefore, Searles respectfully requests this Court to 
reverse the lower Court's ruling and allow him to seek the relief 
to which his is entitled, or in the alternative, to exercise its 
equitable powers and enter its own findings as to the liability of 
Dayna for breach of the employment agreement and to award him the 
relief to which he is entitled which should be measured by the 
average monthly earnings above set forth for either a three month 
period of notice which should have been given or alternatively, 
where the contract was not terminated according to its specific 
provisions, that he be awarded such amount from the date of 
termination to the 30th of September, 1989 and for his costs and 
attorney's fees incurred herein. 
Respectfully submitted this // day of September, 1992. 
D. Kendall Perkins 
Attorney for Plaintiff/Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I hand mailed, postage pre-paid a 
copy of the foregoing to Patricia M. Leith, Attorney for Defendant/ 
Appellee, P.O. Box 45340, Salt Lake City, Utah 84145 this I I ~ day 





































AREA DIRECTOR AGREEMENT 
THIS AREA DIRECTOR AGREEMENT (the "Agreement") made and entered into 
on the date set out below, bv and between WILLIAM J. SEARLES ("AD") and DAYNA 
COMMUNICATIONS, INC. ("Dayna"), each of whom acknowledges and agrees to abide 
by these covenants. 
RECITALS 
1 - Dayna desires to secure the services of AD to promote sales of Dayna 
Products, pursuant to the terms and conditions herein contained. 
2- AD desires to enter into this Agreement in order to receive compensation for 
efforts to be expended by AD pursuant to the terms and conditions of this Agreement. 
NOW THEREFORE, in consideration of the mutual covenants and conditions 
herein contained, and for other good and valuable consideration, the receipt and sufficiency 
of which are hereby acknowledged, the parties hereto, intending to be legally bound, do 
hereby agree as follows: 
1- Term. 
The term of this Agreement shall begin on the date hereof and shall continue to 
September 30,1988,, subject to prior termination as hereinafter provided. It is the intention 
of the parties that this Agreement shall be reviewed, and a new and similar Agreement 
shall be entered into to cover Dayna's fiscal year 1989, based on performance under this 
Agreement. 
2- Salary. 
The salary to be paid to AD by Dayna shall be Forty-four Thousand and no/100 
Dollars ($44,000) computed on an annual basis, payable on a biweekly basis, pursuant to 
Dayna's usual and customary payroll practices, and subject to termination as hereinafter 
provided. A commission of Fifteen hundred Dollars per month shall be guaranteed for the 
remainder of calendar 1988, recoverable from commissions earned in that period, only. 
3- Commission and Incentive Bonus. 
The Commission to be paid to AD by Dayna for net sales dollars to Dayna shall be 
one percent (1 %) of all net dollars to Dayna as a result of sales into the AD's Territory (see 
Paragraph 5, Territory) by the AD or agents under his control. Commission on Major 
National Store Chains shall be paid at a rate of seventy-five percent (75%) to the Area into 
which the goods are shipped, twenty-five percent to the Area handling the Coiporate 
offices. 
A. The Commission shall be paid on net dollars received by Dayna. 
Service, spares or accessories ordered through Customer Support 
are not commissionable. Component parts that are not normally sold 
by Dayna are not commissionable. In the event extraordinary 
discounts are authorized and offered in order to obtain a specific 





contract, the Commission rate, if any, may be negotiate^ I A .);., 
Vice President of Sales, or other authorized Dayna officer. 
B. In order to earn the Commission the AD (or Sales Reps UI.QJ: LS 
direction) must obtain a purchase order against which pruiu..; n ^ 
be properlv shipped and invoiced, and the customer musi IK . JI I 
invoice with pavment. UNTIL THE PAYMENT IS 
COMPLETE/THE COMMISSION HAS NOT UI t , 
EARNED. Notwithstanding this fact, Dayna may eiec: u> i .y u 
Commission in anticipation of payment being completed, ir. /uu 
event, should payment not be completed, the AD may be Ju. ic.i 
back an amount equal to the Commission paid. 
The Commission shall be paid on the last paycheck of ea,::i 
for the previous monthly period, (i.e., April's Commissi-^ 
last paycheck of May) 
i . or.Li. 
1 AC C 
D- The Commission paid for sales over Quota (see Section o C o, i 
shall be double the Commission Rate specified in the Par.;rr: n 
above. 
4- Expenses. 
Dayna shall reimburse AD for the reasonable amount of hotel, travel,entertainme.:i a i 
other expenses wholly, exclusively, and necessarily incurred by AD in the disci ;a gi >i 
AD's duties hereunder, in accordance with the normal practice for such reimbur^a^ .u r 
Dayna to its other employees. AD shall submit to Dayna substantiation of the ex ^ ;n s 
incurred, as reflected in a credit card statement or other documentation, together >. • ai 
record of (1) the amount of the expenditure, (2) the time, place and nature of the 
expenditure, (3) the business reason for the expenditure and expected benefit, (4, .JK. 
names, positions and other information concerning individuals entertained suffici *nt . > 
establish their business relationship to Dayna, and (5) any and all other informal i.ja 
specifically required by Dayna, from time to time. The foregoing information sn:u* 
submitted in such form as Dayna may, from time to time, determine. Reimburse:;: A y. 
expenses shall be contingent upon the approval of Dayna's Vice President of Sai, i 
other authorized Dayna officer. 
5- Territory. 
The Territory assigned to AD shall be as follows: 
The Area shown on the attached map as the Western Area, includii.:? i 
states of California, Oregon, Washington, Idaho, Montana, North and South Da:w;a 
Nebraska, Kansas, Oklahoma, Arkansas, Louisiana, Texas, New Mexico, Colorado 
Utah, Nevada, Arizona, Wyoming, Alaska, and Hawaii,with the exception of accoui. 
named in Exhibit "A", which are House Accounts or are accounts to be handled by oi. ;r 
persons than the AM or any of the Sales Reps under his direction. 




The Quota assigned to AD shall be as set forth below for the Term of mi: 
Agreement: 
Total remainder Fiscal 1988, until September 30,1988 $ 550,000 
The Quota is to be derived from the assigned Territory through the efforts of the AD or 
Sales Reps under his control. 
7- Responsibilities of Area Director. 
The AD shall have the following responsibilities: 
A- To obtain or direct the Sales Reps under his control to obtain o.a; rs 
for Dayna Products which can be shipped and invoiced with 
complete expectation that the customer will honor the invoice win. 
payment at prices specified in Dayna's published pricing schedules, 
or pursuant to specific contracts with such customer. 
B- To represent Dayna, its products, personnel and business in a 
manner which Dayna shall prescribe as appropriate for its sales 
personnel. 
C- To refrain from making any misleading, inaccurate or other 
improper statement, or from giving such indication to any third p; ..ay 
relative to Dayna's business, products or relationships. 
D- To fulfill the Quota requirements established pursuant to this 
Agreement. 
8- Time Devoted by Area Director. 
AD agrees to devote his or her full business time, attention, efforts ai.a 
abilities exclusively to the business of Dayna and to use his or her utmost endeavors to 
promote the interests of Dayna. 
9- Chargebacks. 
In the event of payment of the Commission or Incentive Bonus in ad\ aac : 
of receipt by Dayna of all monies from the customers on orders covered by such payme.
 L, 
or in the event a draw against Commission or Incentive Bonus is outstanding, a 
"chargeback" in the amount of the Commission or Incentive Bonus shall be paid to Dayr. \ 
by AD should the employment of AD be terminated 
10- Termination. 
This Agreement shall terminate automatically at the end of its Term. TLL 
Agreement shall terminate prior to the end of its Term (i) at the death of AD, or (ii) at 
Dayna's option and upon the giving of ninety (90) days' written notice of termination 10 
AD, or (iii) "for cause" which shall include, but not be limited to, conviction of a felony, 
dishonesty, breach of confidentiality, any material breach of AD's obligations, covenant, 
agreements or warranties hereunder, or a failure by AD to perform the duties assigned to 
AD in an acceptable manner. If employment is terminated pursuant to this paragraph, all 
compensation shall cease and no additional amounts will be payable to AD by Dayna, or o 
AD's heirs, executors, administrators or legal representatives, other than that ponicn of ny 
1 
Commission or Incentive Bonus which was earned by AD pursuant to the terms hert;h\ 
prior to such termination, net of any chargeback. 
11- Entire Agreement. 
This Agreement contains the entire agreement between the parties penaining to the 
subject matter hereof. This Agreement shall be subject to, and construed in accordance 
with, the laws of the State of Utah. 
IN WITNESS WHEREOF, the parties hereto have set their hands this 'cz dav o 
— ••:-/ . 1988. 




ACCOUNTS EXCLUDED FROM SALES TERRITORIES 
THIS EXHIBIT DESCRIBES CERTAIN ACCOUNTS excluded from all sales larriiones aiu 
reserved by DAYNA COMMUNICATIONS as HHouse Accounts'. 
Sales Representatives are specifically prohibited from calling on these accounts w th 
the intent of selling to the account without the express permission of the Vice President Sale.:. 
The accounts are: 
AXOLNT LOCATION 
Apple Computer Cupertino, CA with sales 
offices world-wide. 
PRC (for the FAA contract only) Washington, DC 




Third Party Developers World-wide 
Sales Representatives are also specifically directed to avoid calling on Distributors. If a 
Distributor shows an interest in discussion with Dayna, that Distributor should be reierec to tn s 
Vice President, Sales. 
Regardless of the area in which these accounts reside there will be no commissions pai j on 1 le:,? 
accounts. 
Dayna reserves the right to modify this list from time to time at Dayna's sole discretion. 
J 
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AREA DIRECTOR AGREEMENT 
THIS AREA DIRECTOR AGREEMENT (the "Agreement") made and entered into 
on the date set out below, by and between WILLIAM SEARLES ("AD") and DAYNA 
COMMUNICATIONS, INC. ("Dayna"), each of whom acknowledges and agrees to 
abide by these covenants. 
RECITALS 
1- Dayna desires to secure the services of AD to promote sales of Dayna 
Products, pursuant to the terms and conditions herein contained. 
2- AD desires to enter into this Agreement in order to receive compensation for 
efforts to be expended by AD pursuant to the terms and conditions of this Agreement. 
NOW THEREFORE, in consideration of the mutual covenants and conditions 
herein contained, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally 
bound, do hereby agree as follows: 
1- Term. 
The term of this Agreement shall begin on October 1,1988 and shall continue to 
September 30,1989, subject to prior termination as hereinafter provided. It is the 
intention of the parties that this Agreement shall be reviewed, and a new and similar 
Agreement shall be entered into to cover Dayna's fiscal year 1990, based on performance 
under this Agreement. 
2- Salary. 
The salary to be paid to AD by Dayna shall be Forty-four Thousand and no/100 
Dollars ($44,000) computed on an annual basis, payable on a biweekly basis, pursuant to 
Dayna's usual and customary payroll practices, and subject to termination as hereinafter 
provided. 
3- Commission and Incentive Bonus. 
The Override to be paid to AD for net dollars revenue to Dayna from the 
assigned Territory (see Paragraph 5, Territory) in the first six months of the Term of the 
Agreement shall be one percent (1%) of all net dollars to Dayna as a result of sales to all 
Buyers other than Disributors. Revenue dollars from sales to Distributors in the first six 
months of the Term of the Agreement shall earn Override of six-tenths of one percent 
(0.6%). The Override to be paid to AD in the second six months of the Term of the 
Agreement for all Buyers other than Distributors shall be eight-tenths of one percent 
(0.8%). Revenue dollars from sales to Distributors shall continue to earn Override of six-
tenths of one percent (0.6%). Commission and Override on all Major National Store 
Chains shall be paid at the rate of seventy-five percent (75%) to the Area into which the 
goods are shipped, twenty-five percent (25%) to the Area handling the Corporate offices. 
2 PLAINTIFFS 
I EXHIBIT 
Neither Commission nor Override shall be paid on service revenues, 
spare parts or accessories ordered from Customer Support, or on 
component parts of any Dayna product that may be ordered as a 
1 r 'MV o ^ 
result of negotiations conducted by persons employed by Dayna 
other than the AD or Agents under his control. 
B- The Commission and Override shall be paid on net dollars received 
by Dayna. In the event substantial or extraordinary discounts are 
offered in order to obtain a specific contract, the Commission or 
Override rate, if any, may be negotiated by Dayna's Vice President 
of Sales, or other authorized Dayna officer. 
D- Incentive Commission shall be paid for performance in excess of 
Quota (see Paragraph 6, Quota).In the first six months of the Term 
of the Agreement, Quota shall have been met when the Quota for 
First Six Months has been shipped and invoiced by the 
Company.Incentive Commissions shall be paid on all dollars in 
excess of Quota that have been shipped and invoiced during that six 
month period. In the second six months of the Term of the 
Agreement, Quota shall have been met when the Annual Quota has 
been shipped and invoiced by the Company, and Incentive 
Commission shall be paid on all dollars in excess of that Quota that 
have been shipped and invoiced during the Fiscal Year. Incentive 
Commission shall consist of two times the Commission Rate. 
F- In order to earn the Override the AD or agents under his control 
must obtain a purchase order against which product may be properly 
shipped and invoiced, and the customer must honor the invoice with 
payment. UNTIL THE PAYMENT IS COMPLETE, THE 
COMMISSION HAS NOT BEEN EARNED. 
Notwithstanding this fact, Dayna may elect to pay the Commission 
in anticipation of payment being completed. In that event, should 
payment not be completed, the AD may be charged back an amount 
equal to the Commission paid. 
G- The Commission shall be paid on the last paycheck of each month, 
for the previous monthly period, (i.e., April's Commission paid on 
last paycheck of May). 
4- Expenses. 
Dayna shall reimburse AD for the reasonable amount of hotel, traveling, 
entenainment and other expenses wholly, exclusively, and necessarily incurred by AD in 
the discharge of AD's duties hereunder, in accordance with the normal practice for such 
reimbursements by Dayna to its other employees. AD shall submit to Dayna 
substantiation of the expenses incurred, as reflected in a credit card statement or other 
documentation, together with a record of (1) the amount of the expenditure, (2) the time, 
place and nature of the expenditure, (3) the business reason for the expenditure and 
expected benefit. (4) the names, positions and other information concerning individuals 
entertained sufficient to establish their business relationship to Dayna, and (5) any and all 
other information specifically required by Dayna. from time to time. The foregoing 
information shall submitted in such form as Dayna may. from time to time, determine. 
Reimbursement of expenses shall be contingent upon the approval of Dayna's Vice 
President of Sales, or other authorized Davna officer. 
^ 
5- Territory. 
The AD shall have as his Area of Management the States West of the 
Mississippi River, and the States of Alaska and Hawaii, except for the States of 
Minnesota, Iowa, and Missouri. 
The foregoing Territory assignment shall be subject to change at Dayna's 
sole discretion. 
6- Quota. 
The Quota assigned to AD shall be as set forth below for the Term 
of this Agreement: 
Quarter 1, Fiscal 1989 $1,000,000 
Quarter 2, Fiscal 1989 $1.400,000 
First Six Months Quota $2,400,000 
Quarter 3, Fiscal 1989 $2,600,000 
Quarter 4, Fiscal 1989 $3.800.000 
Annual Quota Fiscal 1989 $8,800,000 
The Quota is to be derived from the assigned Area. 
7- Responsibilities of Area Director. 
The AD shall have the following responsibilities: 
A- To obtain, or direct agents under his control to obtain, orders for 
Dayna Products which can be shipped and invoiced with complete expectation that the 
customer will honor the invoice with payment at prices specified in Dayna's published 
pricing schedules, or pursuant to specific contracts with such customer. 
B- To represent Dayna, its products, personnel and business in a 
manner which Dayna shall prescribe as appropriate for its sales personnel. 
C- To refrain from making any misleading, inaccurate or other 
improper statement, or from giving such indication to any third party relative to Dayna's 
business, products or relationships. 
D- To fulfill the Quota requirements established pursuant to this 
Agreement. 
8- Time Devoted by Area Director. 
AD agrees to devote his or her full business time, attention, efforts and 
abilities exclusively to the business of Dayna and to use his or her utmost endeavors to 
promote the interests of Dayna. 
9- Chargebacks. 
In the event of payment of the Commission in advance of receipt by Dayna 
of all monies from the customers on orders covered by such payment, or in the event a 
draw against Commission is outstanding, a "chargeback" in the amount of the 
Commission shall be paid to Dayna by AD should the employment of AD be terminated. 
10- Termination. 
This Agreement shall terminate automatically at the end of its Term. This 
Agreement shall terminate prior to the end of its Term (i) at the death of AD, or (ii) at 
Dayna's option and upon the giving of ninety (90) days' written notice of termination to 
AD, or (iii) "for cause" which shall include, but not be limited to, conviction of a felony, 
dishonesty, breach of confidentiality, any material breach of AD's obligations, 
covenants, agreements or warranties hereunder, or a failure by AD to perform the duties 
assigned to AD in an acceptable manner. If employment is terminated pursuant to this 
paragraph, all compensation shall cease and no additional amounts will be payable to AD 
by Dayna, or to AD's heirs, executors, administrators or legal representatives, other than 
that portion of any Commission which was earned by AD, pursuant to the terms hereof, 
prior to such termination, net of any chargeback. 
11- Entire Agreement. 
This Agreement contains the entire agreement between the parties pertaining to the 
subject matter hereof. This Agreement shall be subject to, and construed in accordance 
with, the laws of the State of Utah. This Agreement shall supercede any and all prior 
agreements between the parties. 
IN WITNESS WHEREOF, the parties hereto have set their hands this day of 
, 1988. 
AREA DIRECTOR 
,' William Searles 
DAYNA COMMUTATIONS, INC. 
"" James F. Waltz 
Its: VICE PRESIDENT, SALES 
EXHIBIT MAM 
ACCOUNTS EXCLUDED FROM SALES TERRITORIES 
THIS EXHIBIT DESCRIBES CERTAIN ACCOUNTS excluded from all sales territories and 
reserved by DAYNA COMMUNICATIONS as "House Accounts'. 
Sales Representatives are specifically prohibited from calling on these accounts with 
the intent of selling to the account without the express permission of the Vice President, Sales. 
The accounts are : 
ACCOUNT UXATION 
Apple Computer Cupertino, CA with sales 
offices world-wide. 
PRC (for the FAA contract only) Washington, DC 




Third Party Developers World-wide 
Sales Representatives are also specifically directed to avoid calling on Distributors. If a 
Distributor shows an interest in discussion with Dayna, that Distributor should be refered to the 
Vice President, Sales. 
Regardless of the area in which these accounts reside there will be no commissions paid on these 
accounts. 
Dayna reserves the right to modify this list from time to time at Dayna's sole discretion. 
W. SEARLES 
EXHIBIT "B" 
THIS EXHIBIT DESCRIBES CERTAIN ACCOUNTS assigned the 
District Sales Manager or the Area Sales Manager. These accounts are the 
Territory of the designated Field Sales Representative. The support of 
these accounts does remain the duty of the Dealer Support Sales Rep 
responsible for the geographical territory. 
CERTAIN SPECIFIC ACCOUNTS ARE EXCEPTED from the 
Territories of all Field Sales Representatives. These accounts are: 
Apple Computer Cupertino, CA and all 
ordering offices, 
world-wide. 
PRC (FAA contract only) Washington, DC area 
Apple Third Party Developers Domestic U.S. 
TERRITORIAL ACCOUNTS 
EDS Technical Products 
Resource Dynamics 
Alphagraphics 
Big Three Industries 
Diamond Shamrock Corporation 
E-Systems, Inc. 
Fleming Companies 
Lomas and Nettleton Financial Corp 
NASA Space Center 
TXSchlumberger, Ltd. 
Shell Oil Company 
Alpha-Beta 












Salt Lake City, UT 
Salt Lake City, UT 
9/20/1988 
JFW 
REV "B" FISCAL 1989 BUDGET 





















































































































































$ X 1000 











































































\ 1 5 0 0 






























































S 4 5 ? 
T O T A L 
2 2 5 0 0 
6 0 5 0 
3 9 0 0 0 
13400 
9 1 0 0 
















5 \ 0 7 P 
i PLAINTIFF'S 
, i EXHIBIT 
COMPONENT OCT 
EASTERN AREA: 
DISTR. SALES $70 
DEALER SALES $109 
DIRECT SALES $31 
OEM SALES $0 
TOTAL $210 
CENTRAL AREA: 
DISTR. SALES $70 
DEALER SALES $109 
DIRECT SALES $31 
OEM SALES $0 
TOTAL $210 
WESTERN AREA: 
DISTR. SALES $137 
DEALER SALES $109 
DIRECT SALES $31 
OEM SALES $0 
TOTAL $277 
TOTAL U.S. $697 
INT1 SALES $223 
GRAND TOTAL $921 
COMPONENT OCT 
U.S. SALES: 







































FISCAL 1989 BUDGET 
QUOTA BY AREA, $ X 1000 

















































































































QUOTA BY DISTRIBUTION CHANNEL, $ X 1000 
DEC JAN FEB MAR APR MAY JUN 
5308 S326 5311 5 429 ST.02 $732 
t •' - 7 i • ' f r ( ( < <= i 71 
S T i l O 
JUL 


















$236 $249 $264 $284 $347 $455 $593 $679 $698 $760 
$975 $1,029 $1,088 $1,172 $1,432 $1,896 $2,492 $2,885 $2,989 $3,288 
AUG 
S93P 
















































SALES BY MONTH, $ X 1000 
OCT NOV DEC J A N FEB M A R A P R M A Y J U N JUL AUG SEP 
$893 $945 $998 $1,055 $1,136 $1,388 $1,820 $2,370 $2,718 $2,790 $3,040 $3,860 
COMPANY BUDGET AS A PERCENT OF REVENUES, IN % 
OCT NOV DEC J A N FEB M A R A P R M A Y J U N J U L AUG SEP 
100.0% 100.0% 100.0% 100.0% 100.0% 100 .0% 100 .0% 100.0% 100 .0% 100.0% 100.0% 100.0% 
43 .0% 43 .0% 43 .0% 4 3 . 1 % 4 3 . 1 % 4 5 . 0 % 4 7 . 8 % 48 .8% 5 0 . 1 % 49 .9% 48 .9% 4 9 . 0 % 
T O T A L 
$23,012 
T O T A L 
P.O.E.: 
GENERAL ADMIN 









































4 . 5 % 




2 . 0 % 
3 9 . 5 % 
4 . 0 % 
12 .0% 
5 .0% 
4 . 0 % 
11 .5% 
2 . 0 % 











3 . 0 % 
12 .0% 
2 . 0 % 





















3 6 . 0 % 
OPER PBT 0.5% 0.5% 1.0% 1.6% 2 . 1 % 5 .5% 9 .3% 11.8% 1 3 . 1 % 12.9% 11.9% 13.0% 
COMPONENT OCT NOV 
rOTALREVENUES $893 $945 
GROSS MARGINS $384 $406 
COMPANY BUDGET AS A PERCENT OF REVENUES, IN % 
DEC J A N FEB M A R A P R M A Y J U N J U L AUG SEP T O T A L 
$998 $1,055 $1,136 $1,388 $1,820 $2,370 $2,718 $2,790 $3,040 $3,860 $23,012 




















































































































$1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 
TOTAL $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 






R. BARRETT $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $36,000 
M. BARTA 
C. ENGLISH 


































































































$1,250 $1,250 $1,250 $1,250 $1,250 






























E. MURPHY $3,500 
A GLAZER 
r>n r~-n 
$3,500 $3,500 $3,500 $3,500 $3,500 $3,500 $3,500 $3,500 $3,500 $3,500 $3,500 $42,000 
53,000 $3,000 53,000 53,000 53.000 S3 000 53 000 53 000 53 0fO 53 000 53.000 53.000 536.COO 
s:- r-co s?'..ceo 
SALES SALARIES BY EMPLOYEE, BY MONTH, $X 1000 
COMPONENT OCT NOV DEC J A N FEB MAR APR MAY J U N JUL AUG SEP T O T A L 
CENTRAL AREA: 
R.ZACHARY $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $44,000 
D. QUICK $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $36,000 
DIST. MGR. $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $24,000 
SALES SUPPORT $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $22,000 
SALES SUPPORT $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $14,000 
SALES SUPPORT $2,000 $2,000 $2,000 $2,000 $2,000 $10,000 
TOTAL $6,667 $8,667 $8,667 $8,667 $11,667 $13,667 $13,667 $15,667 $15,667 $15,667 $15,667 $15,667 $150,000 
WESTERN AREA: 
W.SEARLES $3,697 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $3,667 $44,000 
P. SUN $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $36,000 
DIST. MGR. $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $3,000 $24,000 
SALES SUPPORT $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $22,000 
SALES SUPPORT $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $2,000 $14,000 
SALES SUPPORT $2,000 $2,000 $2,000 $2,000 $2,000 $10,000 
TOTAL $6,667 $8,667 $8,667 $8,667 $11,667 $13,667 $13,667 $15,667 $15,667 $15,667 $15,667 $15,667 $150,000 
SALARIES BY AREA: 
SALES ADMIN $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $10,500 $126,000 
INSIDESALES $9 ,583- $9,583 $10,917 $10,917 $14,667 $14,667 $15,917 $15,917 $15,917 $19,667 $19,667 $19,667 $177,083 
EASTERN AREA $6,500 $8,500 $8,500 $8,500 $8,500 $10,500 $10,500 $12,500 $12,500 $12,500 $12,500 $12,500 $124,000 
CENTRAL AREA $6,667 $8,667 $8,667 $8,667 $11,667 $13,667 $13,667 $15,667 $15,667 S15CG7 $15 667 $15,667 S150.C00 
VvESlt-RN AREA $6,667 $1 C>r? $ r c ? 7 £ R C H ?11CC7 51? CC7 $ 4 3 f f c / c i r f f 7 <<irr- c - « r — ^ : c C 7 S i r C C 7 $ 1 5 0 CC0 
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9/21 /88 ANNUAL QUOTA, ANNUAL 
JFW D'FILE 
ANNUAL UNITS 
SALES QUOTA REQ'D/ 
CHANNEL $ X 1000 DAY* 
DIRECTOR, DEALER SUPPORT AND T'MKTG (1) 
DISTRIBUTOR/DEALER SALES $ 15,600 
TMKTG DIRECT SALES $2,300 
TOTAL $17,900 
TELEMARKETER (9) $450 
DEALER SUPPORT SALES REP (3) 
OVERRIDE ON D/D SALES $5,300 
AREA SALES DIRECTOR (3) 
OVERRIDE ON AREA SALES $6,000 
FIELD SALES REP 
DAYNAFILE SALES 
OTHER PRODUCT SALES 
TOTAL 





TOTAL INTL SALES 













PACKAGE BY SALES PARTICIPANT, 
D'FILE 
UNITS ANNUAL 
REQ'D/ % $ 
MONTH COMM COMM 
0.20% $35,800 





































9 /16 /88 COMMISSION BUILD • UP 
JFW BY CHANNELS, BY PARTICIPANT 
TYPE COMMISSION PARTICIPANT 
D, SALE T'M' S.R. 





























TMS.R. = TELEMARKETER SALES REP 
F.S.R. = FIELD SALES REP 
D.S.R. = DEALER SUPPORT REP 
A.S.D. = AREA SALES DIRECTOR 
DTM S.D. = DEALER SUPPORT AND TELEMARKETING DIRECTOR 
D. INT'L = DIRECTOR. INTERNATIONAL SALES 





Dayna Communications, Inc. is a rapidly-growing leader in high technology computer 
products. We are proud of our reputation for high quality, innovative solutions to 
computing needs and arc committed to the highest levels of customer service and 
satisfaction in our industry. 
We at Dayna firmly believe the key to our past and future success lies in our ability to 
attract and maintain a dedicated, professional group of people who are eager to see the 
company grow, while at the same time realizing their own personal goals for achievement 
and performance. Because of this commitment to people, we have carefully established 
policies, procedures and benefits which are intended to build corporate and individual 
morale, provide a meaningful work environment, and enhance individual productivity. 
Please stuay this Team Manual carefully, and keep it for future updates and ready 
reference. As a Team Member of Dayna Communications, the concepts contained in this 
manual will be important for you to fully understand. If you have questions or comments 
on any of the topics addressed in this manual, or if you have suggestions for additional 
policies or benefits, please feel free to discuss them with your manager. 
Vervjfuly yours, 
, Brad Rcnnney 
^EfccCutive Vice President 
f f\ 4 *> r* HM 
r i / ^ i 
DAYNA COMMUNICATIONS, INC. 
Company Policy 
Subject: PERFORMANCE REVIEW 
xVumber: GN109 
Page: 1 of 1 
Performance reviews will be given to each Team Member at the end of the 90 day 
probationary period and then not less than yearly on or about the anniversary date. 
Additional reviews can be eiven at the discretion of the manaser. 
Effective Date: December 1. 1988 
For Internal Use Only Supersedes Policy: HR203. dated 6/27/86 




Pase: 1 of 1 
Team Members who plan to leave their job at Dayna should give their manager at least two 
weeks' notice. An exit interview will then be scheduled to set their file in order and issue a 
final paycheck. All company property including keys, parking cards, prescription cards, 
etc. must be returned before the final paycheck will be issued. 
In the event of improper behavior or neglect of duties, the manager will counsel and work 
with the Team Member to improve the situation. Continued failure to meet company 
standards may be the cause of immediate suspension or termination. 
Effecuve Date: December 1, 1988 
For Internal Use Only Supersedes Policy: HR420. daied 1/1/88 
INTEROFFICE MEMO 
CONFIDENTIAL 
To: w. Searles 1/31/89 
From: Jim Waltz 
Subject: Memo of Understanding re: Termination 
Bill, this memo is to state concisely those conditions of the 
termination of your employment with Dayna Communications, Inc. 
Your notice of termination has been given you on Friday, January 27, 
1989. That day was to be your last day worked. 
You are to be payed to the end of the first pay period in February, that 
date being February 10,1989. All benefits are to be continued until the 
end of the month of February. 
Youur final payment is to include all earned commissions in the month 
of January, with pre-payment for all orders booked in that month, but not 
shipped (for reasons of late booking, or any other reasons except for 
reasons of credit clearance). 
You may have access to the facilities that you require for the 
preparation of resumes, or the secretarial services, within reason. 
If I am called for reference on your past performance I will give good 
reference. 
I'm sure that the rest of the employees at Dayna join me in wishing 
you well in the future. 
Regards, 
CAM 
/ J im Waltz 
Vice President, Sales 
Dayna Communications, Inc. 
xc: B. Romney, R. Young, M. Seethaler 
1 LI 
APRIL Daily Report 
1 4/13/X9 








































WEEK TO DATE 






















































































































































































































































^ v / I *> IT 
MARCH Daily Report 
1 3/31/89 

































1 DEALERS ] 
1 OTHER I 
TOTAL 
OTHER 
TODAY'S TOTAL | 
WEEK TO DATE | 














































































































































































































































FEBRUARY Daily Report 
I 2/28/89 
|U. S. DISTRIBUTORS 
I SOFTSEL 





































WEEK TO DATE 

























































































































































































































































JANUARY DaOy Report 
I 1/3^89 






1 HEATH ZENITH 
1 NEECO 
NYNEX 
1 PEAT MARWICK MAIN 
TOTAL 





IWEST - SEARLES 
1 ANTON I 











PEAT MARWICK MAIN. 




WEEK TO DATE 
[MONTH TO DATE 
| # UNITS 
8 
0 




















































' 0 1 
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DECEMBER Daily Report 
1 12/30/6* 






1 HEATH ZENITH 
1 NEECO 
NYNEX 
1 PEAT MARWICK MAIN 
TOTAL 
























WEEK TO DATE | 































































































































































































































NOVEMBER Daily Report 
I 11/30/88 
U. S. DISTRIBUTORS 
SOFTSEL 
IHOUSE ACCOUNTS 
I ALPHA GRAPHICS 
1 ARTHUR YOUNG 
| BUSINESSLAND 
| COMPUTER FACTORY 
1 HEATH ZENITH 
I NYNEX 
PAC TEL SYSTEMS 
PEAT MARWICK MAIN 
TOTAL 
EAST - ZACHARY 
I BARTA . : . : ^ . . i •-•-sj 
GLAZER 
MURPHY 
I QUICK 1 
TOTAL 
WEST - SEARLES 
ANTON I 


















WEEK TO DATE 















































































































































































































































































To: Bob Young/ Brad Romney 10/5/88 
From: Jim Waltz 
Subject: Sales Plan for Fiscal 1989 
This memo introduces the Sales Plan for Fiscal 1989.1 will describe 
by page each of the enclosures. 
ORGANIZATION CHART 
This chart describes the organization for the 1989 Fiscal Year. 
FISCAL 1989 DISTRIBUTION PLAN 
This chart shows the planned distribution channels that we will use, 
and shows their interaction. An important aspect of this chart is that it 
does describe some overlap between the Distributor channel and the Field 
Sales Force in the contest tor "Contract Dealers". We will use every effort 
to provide pricing structure that will enable us to deal directly with those 
major Dealers that we want to capture. 
MEMO: COVERAGE. QUOTA. AND COMMISSION CREDIT- FY89 (2 PAGES^ 
These two pages decribe the way that the segmented customer base 
will be covered by the Distribution Channels, and the interactions between 
the Distribution Channels. 
COMMISSION BUILD-UP. FIRST SIX MONTHS, and 
COMMISSION BUILD-UP. SECOND SIX MONTHS 
These two pages show the roll-up of commission to each of the 
customer categories. The commission roll-ups are inescapably higher in 
the first six-month period than I would like because of the need to build a 
selling force and provide each member with a livable cash flow in that 
six-month period. In the second six-month period these roll-ups are quite 
acceptable and provide absolutely minimal effect on the gross margins. 
ANNUAL QUOTA. PACKAGE BY SALES PARTICIPANT 
This page describes the compensation packages for the Fiscal Year 
1989, by selling category, that would result from 100% quota 
achievement. Were each of the selling categories to reach 100% of their 
quota, the net revenues to Dayna would total in excess of twenty-six 
million dollars ($26,000,000). The effect on selling costs would be about 
four and one-half cents ($0,045) on the dollar. Failure to achieve quota 
will increase the effect on the selling costs as a percentage of the 
revenue dollar because of the amortization of salaries. 
FISCAL 1989 BUDGET (10 PAGB 
These ten pages are the numbers that result from the bottom-up 
budgeting of the selling and service organizations. Some notable points 
are: a) the selling effort for the year should have a less than ten percent 
of revenue effect on profits, although the front-end effect will be nigh 
because of the late release of new product and the building effort, and b) 
the customer service effect should be in the neighborhood of one percent. I 
believe that we can make the customer service effort self-sustaining, and 
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DAYNA COMMUNICATIONS. INC. 
9 2 4 0 
W i l l i a m J . S e a r l e s 2 / 2 4 / 8 9 
F i n a l Payment f o r S e r v i c e s 
1 , 6 9 3 . 0 0 Base Pay f o r t h e two weeks e n d i n g F e b r u a r y 1 0 , 1989 
2 5 3 . 9 5 Accrued V a c a t i o n P a i d 1 -1 /2 d a y s 
1 , 8 7 3 . 0 0 Commission Payment p e r e n c l o s e d summary 
3 , 8 1 9 . 9 5 T o t a l Gros s Pay 
2 8 6 . 8 8 L e s s : FICA computed a t 7 .51% 
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DIGITAL TECHNOLOGY INTL 
ECLIPSB TBCHNOlOaiES 
EDS TECHNICAL PRODUCTS 
EDS TBCIINICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
EOGHEAD SOFTWARE 
BOO HEAD SOFTWARE 
BOGHEAD SOFTWARE 
FIRB MAC USERS GROUP 
FIREMAN'S FUND 
FIRBMANS PUND INSURANCE 
FIRST SECURTTY 
lonaERTPLUMBINO 
P A I J O A I T O I 
PAIO ALTO 
PAIOALTO 





































































































































































































! ($1,085 00) 
$1.310 00 
$567 00 
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$2,607 00 1 
($1*30 00) 
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AMERICAN COMPUTERS * ENGINEER 
ARIZONA WESTERN COLLEGE 
ASUCLA 
BBCX. KENNETH C 
BEVERLY. OARY 
BPM BNBROY PRODUCTS 
BOEING COMPUTER SERVICES 
BOEINa COMPUTER SERVICES 
BOBINO MnXTARY AIRCRAFT 
CIRCUIT TREB. THH 1 




























DIGITAL TECHNOLOGY INTL 
ECLIPSE TECHNOLOGIES 
EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 
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EDS TECHNICAL PRODUCTS 
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EDS TECHNICAL PRODUCTS 
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EDS TECHNICAL PRODUCTS 
EDS TECHNICAL PRODUCTS 




jFIRB MAC USERS GROUP 
FIREMAN'S FUND 






























































































































































































































































































































\ $12.300 00 
| $792.00 
$623 00 

























































































































































$570 00 I 
$1.390 00 1 
$980 00 I 
$2.607 0 0 ] 
($1,230 00 J 
$1,476 00 | 
$5*4 00 1 












$520 00 | 
$7,770.00 1 
$1.83000 1 
$527 00 1 
$2,892 00 1 
$623 001 
$316.00 1 
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HELLMANS MARIN COMPUTER CTR 
HIOHLANDS RANCH HIOH SCHOOL 
HOEHN. DR. TED 
HOME * BUSINESS COMPUTER 
HUGHES AIRCRAFT 
IAOUAR COMPUTERS 
K AH PRINTERS 
LANSOPT. INC 
LANTOR. INC 
LAWRENCE LIVERMORB NATL LABS 
LAW RENCB UVERMORB NATL LABS 
M.A.C 
MAC PRODUCTS USA 
MICRO AOH 
MICRO COMPUTER CO. 
MICRO COMPUTER SYSTEMS 
MICRO INTERFACE 
MICRON COMPUTER CO. 
MIDA COMPUTER 
NAVAL OCEAN SYSTEMS CENTER 
NAVAL OCEANS SCIENCE CENTER 
NET PROFIT COMPUTERS 
NORTHERN TELECOM 
NORTON EQUIPMENT 
OREGON STATE UNTVERSrTY 
PAC TEL INFO SYSTEMS 
PACIFIC BELL 
PENINSULA OFFICE EQUIPMENT 
PENINSULA OFFICE EQUIPMENr 
PERSONAL COMPUTINO CENTER 












SANDLA NATIONAL LABORATORIES 
SANTA ROSA COMPUTER CENTER 
SANTA ROSA COMPUTER CENTER 
SHARPER IMAGE 
SIGMA BUSINESS SYSTEMS 
[SLAUGHTER, LOUIS s. 
SOFTWARE FOR LESS 
SUN. PAMELA 
SUN. PAMELA 
SYSTBC COMPUTER SERVICES 




I UNIVERSITY BOOKSTORE 
UNIVERSITY OF CALIFORNIA 
UNTVERSrTY OP COLORADO 



















































































































































































































































































































































$2,926 00 ! 
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$369 00 1 
($1,889.00)1 
$1,143,00 1 









$1,902 00 j 
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HA YWARD | 
BUSINESS! AND DIRFCT 
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$2239 88 I 
$309.38 1 
$268,131 
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1 $1,072 J 4 ] 
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$414 56 1 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
* * * 
ROBERT P. BARRETT, 
PLAINTIFF, 
-VS-
DAYNA COMMUNICATIONS, INC., 
DEFENDANT. 
CIVIL NO. C-89-0902132 
JUDGE'S RULING 
* * * 
BE IT REMEMBERED THAT ON WEDNESDAY, THE 24TH DAY 
OF OCTOBER, 1991, COMMENCING AT THE HOUR OF 4:40 O'CLOCK 
P.M., THE ABOVE-ENTITLED MATTER CAME ON FOR HEARING IN THE 
COURTROOM OF THE THIRD JUDICIAL DISTRICT, IN AND FOR SALT 
LAKE COUNTY, STATE OF UTAH; SAID CAUSE BEING HELD BY THE 
HONORABLE DAVID S. YOUNG, JUDGE IN THE THIRD JUDICIAL 
DISTRICT COURT, STATE OF UTAH. 
* * * 


































D. KENDALL PERKINS 
124 SOUTH 600 EAST 
SALT LAKE CITY, UTAH 84102 
PATRICIA M. LEITH 
VAN COTT, BAGLEY, CORNWALL & 
MC CARTHY 
50 SOUTH MAIN STREET 
SUITE #1600 
P.O. BOX 45340 
SALT LAKE CITY, UTAH 84145 
* * * 
I N D £ X 
PAGE 3 
* * * 
EILEEN M. AMBROSE, C.S.R. t> u207 Hf 
1
 I £ £ & £ £ £ I 2 I K & £ 
2
 I JUDGE YOUNG: THE COURT FINDS THAT THE PLAINTIFF 
3
 IS ENTITLED TO RECOVERY. 
4
 THE COURT FINDS THAT THE CONTRACT IS CLEAR ON ITS 
5 FACE, THAT THE PROVISIONS OJ1 THE PARAGRAPH REFERRED TO 
6
 HEREIN AS PARAGRAPH 6 ON THE QUOTA—LET ME DEAL FIRST WITH 
7
 THE PROVISION OF THE QUOTA. 
8
 THE NUMBERS THEMSELVES ARE INHERENTLY VAGUE. THE 
' FIRST QUOTA IS $2,000,000.00 FOR THE FIRST QUARTER, THE 
10 SECOND IS 3200. THEY ARE ROUND NUMBERS. THEY WERE DE-
11 SIGNED TO "INCENTIVIZE," IF I CAN USE THE WORD OF MR. 
32 I ROMNEY, THOSE EMPLOYEES TO $EEX TO ACHIEVE A PARTICULAR 
13 FUTURE OBJECTIVE. HAD THEY BEEN NEGOTIATED AS MINIMUMS 
14 THEY WOULD HAVE BEEN CLOSELY: AND HEARTILY NEGOTIATED BE-
15 TWEEN THE PARTIES. INSTEAD OF THAT THEY WERE SIMPLY CREAT-
16 ED BY THE COMPANY, BY PRINCIPALLY MR. WALTZ, WHO SIMPLY SET 
17 THOSE GOALS BECAUSE THEY THOUGHT THEY WOULD BE SOMETHING 
18 THAT COULD BE ACHIEVED AND SOUGHT AFTER. THEY WERE NOT 
19 CONSIDERED TO BE MINIMUMS, THEY'VE NEVER BEEN INTERPRETED 
20 AS MINIMUMS, AND THEY ARE NOT NOW INTERPRETED AS MINIMUMS. 
21 AND THE PARTIES THEMSELVES TESTIFIED TO THAT EFFECT IN 
22 I SEVERAL SPECIFICS. 
23
 THE PARTIES—MR. ItOMNEY TESTIFIED THAT THE WHOLE 
24 CORPORATE PROGRESS WAS ON AN; INCLINE PLANE EVEN DURING THIS 
25 DIFFICULT PERIOD OF TIME, THAT OTHER EMPLOYEES WERE NOT 
EILEEN M. AMBROSE, C.S.R. Z U 
•"•208 
1
 TERMINATED AS A RESULT OF THESE QUOTAS. IT APPEARS TO ME, 
2 HONESTLY, THAT THE QUOTA CONCEPT WAS CALCULATED AFTER THE 
3
 RECEIPT OF THE LETTER FROM MR. PERKINS. IT WAS NOT DIS-
4 CUSSED BEFORE—WHILE THERE IS CONFLICTING TESTIMONY ON THAT 
5 IT'S MY BELIEF THAT IT WAS NOT DISCUSSED BEFORE, IN A WAY 
* THAT WOULD LEAD EITHER OF THE PARTIES TO BELIEVE THAT MR. 
"I BARRETT WAS BEING TERMINATED FOR FAILURE TO MEET HIS OBLI-
8 GATIONS CREATED IN THE QUOTA. IN FACT, I DON'T FIND THE 
9 QUOTA TO BE AN OBLIGATION AT ALL. IT'S SIMPLY AN INCENTIVE 
10 AND AN OBJECTIVE. 
11 MR. ROMNEY TESTIFIED THAT THE PLAINTIFF HAD NO 
12 RESPONSIBILITY TO MAKE ANY SALES AT ALL. SO IF THE PLAIN-
13 TIFF HAS AN OBLIGATION TO MEET A QUOTA FOR WHICH HE HAS NO 
H RESPONSIBILITY TO MAKE SALES, BUT THE SALES ARE MADE BY 
15 OUTSIDE DISTRIBUTORS OR OTHER EMPLOYEES THAT ARE DOING SOME 
16 DIRECT CONTACTING IN SALES, IT WOULD SEEM TO CAUSE ME TO 
H INFER THAT ALL OF THEM UNDERSTOOD THESE QUOTAS TO BE SOME-
18 THING QUITE DIFFERENT FROM WHAT IS NOW BEING CLAIMED BY THE 
19 COMPANY. 
20 THE COMPANY DID NOT DEAL WITH ANY OTHERS IN A 
21 SIMILAR WAY. AND WHILE THAT IS NOT CONTROLLING HERE, IT'S 
22 PERSUASIVE TO THE COURT THAT NOBODY REALLY FELT THE QUOTAS 
23 TO BE A MINIMUM. 
24 WHEN SALES DECLINED, AS THEY WERE TESTIFIED TO— 
25 IN FACT, THERE'S CONFLICTING TESTIMONY. AT ONE POINT IT 
EILEEN M. AMBROSE, C.S.R. „rt ^  4 LJ / 
. iM209 
» WAS INDICATED THAT SALES DECLINED. ACTUALLY, PARTIES WERE 
2 FALLING SHORT OF THEIR QUOTAS, THERE WAS NEVER ANY EFFORT 
3 TO AMEND THE CONTRACT SO THAT ALL OF THE EMPLOYEES WOULD 
4 NOT BE IN PERIL OF LOSING THEIR JOB. IN FACT, IF I WERE TO 
5 INTERPRET THE CONTRACT, AS HAS BEEN STATED BY THE CORPORA-
6 TION, DEFENDANT HERE, WHEN THE CONTRACT WAS DRAFTED, THE 
7 PROVISION IN RELATION TO QUOTAS COULD BE INTERPRETED TO 
8 HAVE BEEN UNCONSCIONABLE BECAUSE IT WOULD HAVE CREATED A 
9 FUTURE INCENTIVE OBJECTIVE WHICH WOULD HAVE REQUIRED VIRTU-
10 ALLY ALL EMPLOYEES TO BE IN BREACH OF THE CONTRACT BECAUSE 
11 NO ONE WOULD HAVE MET IT, IN A DIFFICULT PERIOD OF TIME. 
12 WHICH THE COMPANY ENCOUNTERED HERE. SO THE CORPORATION 
13 WOULD BE IN THE ADVANTAGE OF BEING ABLE TO FIRE ANYBODY IT 
14 WISHED AT ANY TIME WHEN THE QUOTAS WERE NOT MET AND SALES 
15 WERE EITHER LEVEL OR DECLINING. THAT SEEMS TO ME TO BE AN 
16 UNCONSCIONABLE POSITION TO ALLOW THE CORPORATION TO CLAIM. 
17 THE COURT WILL CALCULATE DAMAGES IN FAVOR OF THE 
18 DEFENDANT—OR IN FAVOR OF THE PLAINTIFF, AND RENDER A 
19 JUDGMENT IN FAVOR OF THE PLAINTIFF UPON THE FOLLOWING 
20 CALCULATIONS. THE COURT WILL AWARD $3,000.00 PER MONTH FOR 
21 THREE MONTHS OF—THAT BEING 90 DAYS—AND THAT WOULD TOTAL 
22 $9,000.00. 
23 IN ADDITION, THE COURT WILL TAKE THE FIGURE OF 
24 1418.12 AS THE AVERAGE MONTHLY EARNINGS FOR THE PERIOD OF 
25 THE CONTRACT, THE AVERAGE BONUS PERIOD. THAT COMES OUT TO 
EILEEN M. AMBROSE, C.S.R. 
« H » 2 1 0 
1
 A TOTAL OF 4,254.36. FROM THAT I WILL DEDUCT—EXCUSE ME. 
2 THAT COMES OUT TO A TOTAL COMBINED OF 13,254.36. FROM THAT 
3 I WILL DEDUCT $1,384.62 WHICH REPRESENTS THE TWO WEEKS PAY 
* THAT THE CORPORATION PAID AS A VOLUNTEER. 
5 I DECLINED TO DEDUCT THE AMOUNT THAT WAS TENDERED 
6 FOR THE 16 DAYS FOR VACATION PAY BECAUSE I BELIEVE THAT THE 
7 PLAINTIFF WAS ENTITLED TO THOSE DAYS. HE HAD ALREADY 
8 ACCRUED THOSE. 
9 I FURTHER DECLINE TO DEDUCT THE AMOUNT THAT WAS 
10 PAID FOR THE ITEMS ORDERED BUT NOT YET SHIPPED. IN MY 
11 OPINION, THE CORPORATION VOLUNTEERED THAT AND MR. BARRETT 
12 IS ENTITLED TO RETAIN THE BENEFIT OF THAT, THAT THE CORPO-
13 RATION VOLUNTEERED. 
14 SO THE NET JUDGMENT, THE JUDGMENT THAT HE IS 
15 ENTITLED TO, IS $11,869.74. 
16 THERE WAS A COMMENT MADE BY MISS LEITH THAT 
17 IMPLICITLY THE EMPLOYER—EXCUSE ME, BY MR. PERKINS—AS TO 
18 THE REQUIREMENT THAT IMPLICITLY THE EMPLOYER MUST BE DIS-
19 SATISFIED WITH THE WORK IN ORDER TO TERMINATE SOMEONE FOR 
20 CAUSE. I BELIEVE THAT'S TRUE. AND I DON'T BELIEVE THAT 
21 THE EMPLOYER WAS DISSATISFIED WITH THE WORK OF MR. BARRETT 
22 UNTIL AFTER THEY GOT THE LETTER FROM MR. PERKINS. MR. 
23 BARRETT—THE REAL REASON WAS THAT THE COMPANY WANTED TO 
24 TERMINATE THOSE PERSONS WHO WERE IN THE HIGH SALARY BUT 
25 MIDDLE MANAGEMENT POSITIONS BECAUSE OF A CASH FLOW 
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PROBLEM, AND SO THE CORPORATION SIMPLY MADE THAT CHOICE. 
NOW, IN RELATION TO THE CONTRACT PROVISION, 
PARAGRAPH 10 ON TERMINATION, THE AGREEMENT PROVIDES THAT 
"THE AGREEMENT SHALL TERMINATE AUTOMATICALLY AT THE END OF 
ITS TERM." THAT DID NOT OCCUR HERE. 
"THIS AGREEMENT SHALL TERMINATE PRIOR TO THE END 
OF ITS TERM, (i), AT THE DEATH OF DS"—THAT DID NOT OCCUR— 
OR (ii), "AT DAYNA'S OPTION AND UPON THE GIVING OF 90 DAYS' 
WRITTEN NOTICE OF TERMINATION TO DS"—MEANING MR. BARRETT.. 
THAT'S THE PROVISION THAT THE COURT FINDS APPLIES TO THIS 
CASE AND TO THESE CIRCUMSTANCES. 
THE REASON THE COURT FINDS THAT IS THAT PROVI-
SION, READ ON ITS FACE, WOULD CLEARLY INDICATE TO ME AND TO 
ANYBODY READING THAT PROVISION THAT IT IS INTENDED TO 
PROVIDE SOMEBODY WITH THREE MONTHS SEVERANCE PAY. I FIND 
IT DIFFICULT TO READ THAT PROVISION TO BE DESIGNED TO 
PRINCIPALLY PROTECT THE CORPORATION FROM A PRODUCT THAT 
TAKES OFF AND ALLOWS SOMEBODY TO HAVE A HIGH COMMISSION 
INCOME AND THUS, SUDDENLY, SUBJECT THE CORPORATION TO THE 
POTENTIAL OF HAVING TO PAY HUGE FUNDS SO THEY WANT TO 
EXERCISE THAT PROVISION AND TERMINATE THAT AND THEN RENEGO-
TIATE THE AMOUNT OF COMMISSION AFTER 90 DAYS EVEN THOUGH 
THEY ARE HAPPY WITH THE PERSONS' PERFORMANCE. 
THE THIRD PROVISION OF THAT IS TERMINATION FOR 
CAUSE. THE PROVISION SPECIFICALLY STATES IT "SHALL 
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 INCLUDE, BUT NOT BE LIMITED TO, CONVICTION OF A FELONY, 
2 DISHONESTY, BREACH OF CONFIDENTIALITY, OR ANY MATERIAL 
* BREACH OF THE DEFENDANT'S OBLIGATIONS." I FIND NO EVIDENCE 
4
 OF ANY OF THOSE ELEMENTS. 
5 "OBLIGATIONS, COVENANTS, AGREEMENTS OR WARRANTIES 
* HEREUNDER." NO EVIDENCE OF ANY OF THAT. 
^ THEN IT SAYS, "OR A FAILURE BY DS TO PERFORM THE 
8 DUTIES ASSIGNED TO DS IN AN ACCEPTABLE MANNER." I CAN FIND 
9 NO EVIDENCE THAT HE FAILED TO PERFORM HIS DUTIES AND OBLI-
10 GATIONS TO THE CORPORATION IN AN—HE FAILED TO DO THAT IN 
11 AN ACCEPTABLE MANNER. THERE'S NO EVIDENCE OF THAT. HE 
12 WORKED HARD, HE WAS DILIGENT, HE WAS A CAREFUL EMPLOYEE. 
13 AND BOTH OF THE PARTIES FUNDAMENTALLY AGREED TO THAT. 
14 SO I SIMPLY FIND THAT THE CORPORATION IS ATTEMPT-
15 ING, BY ITS CLAIM, AS TO THE CONCERNS WITH THIS CONTRACT, 
16 TO MAKE SOMETHING OUT OF THIS PARAGRAPH 6 IN THE QUOTA 
17 PROVISION THAT WAS NEVER INTENDED BY THE PARTIES TO BE A 
18 MINIMUM. THAT WOULD BE A FAULTY INTERPRETATION OF IT. 
19 NOW, I'LL ASK YOU, MR. PERKINS, IF YOU WILL 
20 PREPARE FINDINGS OF FACT AND CONCLUSIONS OF LAW AND A 
21 JUDGMENT CONSISTENT WITH THE RULING OF THE COURT AND CON-
22 SISTENT WITH THE EVIDENCE PRESENTED HERE. 
23 MR. PERKINS: I WILL DO THAT, YOUR HONOR. THANK 
24 you. 
25 JUDGE YOUNG: ANYTHING FURTHER OF EITHER—YOU 
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1 OFFER THAT, MR. PERKINS? 
2 I MR. PERKINS: RIGHT. 
3 JUDGE YOUNG: AND YOU HAVE NO OBJECTION? 
4 MS. LEITH: RIGHT, YOUR HONOR. 
5 JUDGE YOUNG: THEN 7-P IS RECEIVED. I WILL ASK 
6 YOU EACH TO CHECK ALSO THE RECORD WITH THE CLERK AT THE 
7 CONCLUSION TO BE SURE EVERYTHING IS ACCURATE. I THINK ALL 
8 THE EXHIBITS HAVE PROPERLY BEEN RECEIVED. ANYTHING FUR-
9 THER? 
10 MR. PERKINS: NO. 
11 MS. LEITH: THANK YOU. 
12 JUDGE YOUNG: THANK YOU EACH FOR YOUR PRESENTA-
13 TION AND TESTIMONY AS WITNESSES. 
14 COURT'S IN RECESS. 
15 I (WHEREUPON, THE JUDGE'S RULING WAS CONCLUDED). 
16 
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STATE OF UTAH 
COUNTY OF SALT LAKE 
SS. 
I, EILEEN M. AMBROSE, HEREBY CERTIFY THAT I AM A 
CERTIFIED SHORTHAND REPORTER OF THE STATE OF UTAH; THAT AS 
SUCH CERTIFIED SHORTHAND REPORTER, I ATTENDED THE HEARING 
OF THE ABOVE-MENTIONED MATTER AT THAT TIME AND PLACE SET 
OUT HEREIN; THAT THEREAT I TOOK DOWN IN SHORTHAND THE 
TESTIMONY GIVEN AND THE PROCEEDINGS HAD THEREIN; AND THAT 
THEREAFTER I TRANSCRIBED MY SAID SHORTHAND NOTES INTO 
TYPEWRITING, AND THAT THE FOREGOING TRANSCRIPTION IS A 
FULL, TRUE, AND CORRECT TRANSCRIPTION OF THE SAME. 
EIT.FKN/M. AMBROSE,-^C.S.R. 
MY COMMISSION EXPIRES: 
JANUARY 14TH, 1992 
EILEEN M. AMBROSE, C.S.R. 
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